UNITED STATEA BANKRUFTCY COORT
FOR THE WESTERH EISTRICT OF RGRTH CAROLINA
CHARLOTTE DIVISION
IK RE! Cap® No. 9B-31400

Chaptar 7
BRARON ALLENM TARLTOM,

Dabtor.

EHARON ALLEN TRRLTON, Adveraary Frocamding

Ho, 98-3113
Plaintifr,

.

FYRET CITIFENE RANK,
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Dafendant.
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OEDER GERNTINE MOTION TO DISMIGE

In thie procaading, Sharon Allen Tarlton, the chapter 7 debtor
("T'Aarlton” or *Debtor™), seaeks to valyue and avoid Defepdant First
Citizens Bank and Trust Company's ("First Citizena®) deed of trust
cn the debtoerfs real propoerty pursuant to 11 U.5.C. § 50&§{d}.
Firet Citizenz asks that this action be dismissed pursuwant to Fed.
Fule Civ. Ire. 12(R) (4], on tho ground= that the Complaint Faile to
atate a claim upon which relief can ke qgranted. A hearing was
cenducted on octaber 25, 1608,

FACTE

The Dakteor filad a Chapter 7 cage With thie court on June 10,
1588, Tarlten owns A rasidenca, which according to her Bankruptey
Schedules, has A tax value of 568 700, The property is subject to
a fir=t wmercgage debt owed to  Fleet Mortgage of 571,016, First

Citirens hald=s a second deed of trust oh the property, and is owed
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approximately 512,000, On theee facte, Lhare iz no eguity ta
aupport First Citizen's szacond mertggge.-

The Debteor received her bankroptey discharge on Jctober 5,
19%8. There being no =quity in the property, the real property was
not administercd by the Chaptar 7 Trustee, who flled a Beport of Ko
Distribution on July 22, 199%,7

The Debtar now seeke to value the property under 11 U.3.0. 4
506 and to strip away the pecond deed of trust of Firat Citfizanw.
In short, the dsbtor wants to keep the real eztate but continue
paymants cnly on the first mortgage. Tarlten contendsz that Firslk
Citizons' debt ls an unascured cleim and its lion is vold: IElying
on the wording of 11 U.S.C. § 506(dj,

Firat (itizens objects, argulng that the Supreme Court's
decision in Dewspup ¥, Timm, 502 U.s. 410, 112 5.Ct. 773, 116
L.Ed.2™ 3903 {1292} precludea a Chapter 7 debter frzom atripping a
lien upder sectlon 506(d}). Firsk Cikigens also contends thatr if
auch a remedy were avallable, tThe dehtor lacks standing to aask the

SAahe .

'This Matter is before the Court on a motion to diesmise, As
auch, the property valunation and payoffe alleged in the
Plaintiff’'s cowplaint are aesumed to ba correct.

}rechniecally, that property cemalns in the bhankruptocy estata
until the cage 1& clogsed or the proparty abandoned. 11 U.5.0, §
554 (1392). Practically, the debtor has possession apd contrgl
ovar the property, and bokh partles have treated the dabtor ag
the owner. The Court will overlook the technical cwnership iszue.
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ORDEE GRANTIHG MOTION TO DXEMTGE

In this profceding, Sharon Allen Tarlton, the Chapter 7 debtor
("Tarlton” ar "Debtor"}, seeke to value ard avoid Defandant Fivst
Citirens Bank and Trust Company's (“First Citizens') deed of trust
on the debter's real property pursuant s 11 U.g,.¢. § Sospd),
First citizens asks that thiz action he diswissed pursuant to Ped.
Fule ¢iv. Fro. 12(b) (&), ob the grounds that the Complaint failg ta
state a clalm upen which rellef ¢an ke granted. a hesring was
conducted on octoher 2%, 1998,

FAOTE

The Dektor filed a Chapter 7 case with this court on Juns 10,
1458, Tarlton owns e resldence, whiph according to her Bankruptoy
Gchedules, has A tax wvalue of 362,700, The property 1s =ubject to
a firpt mortgage debt owed to Fleet Mortgage of 571,016. First

Citizens holdzs a second deed of trust on the property, and is owed
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LEGAL DISCURIION

I. Btandinpg.

First Citizens' wetanding arqument iz based upoan a Hinth
firenit Bankruptecy Appellate Panel decision, Ln rg Laskin, 222
B.R. 872, B74-75 (B.A.P. 9" Cir, 199B8). Laekip invalved & fact
situation identical te that in this case. The Laskine, Chaptar 7
debtors, scught to vold an unsecured socond mortgege licn on thelr
residonce under Sectisn 506(d}. Both the Bankryptey Judge and tha
Bankruptcy Appellats Panel ["BAP'} concluded that Dewenup prohiblted
guch relief, The HAF alss held that the debtor lacked standing to
bring such a mation. It locked at Section 506({d) which provides
that to the extent that a lien securing a =laim ia not ao allowed
securcd clalm, the lien is void. 11 U.S.C. § 506(d). However, the
aubeection ga¥s hothing sbout who oan gesk such relief or when.
Laskig topk this silence to mpan that Subsoction 505({d] does not
really avoid lieng, but simply deecribes the effocts of uweing other
Code avciding powera oo a lien. Lezkip, 222 D.B. at 874. Pecause
nona of thoge avelding powere pertaln to s Chapter 7 debtor in thils
sitvation, Lagkin concludes a debtor lacks standing to bring such
a motion. Id,

The undersigned has sericus doubts about this proposition. The
Laskin holding ceniuepes transfers and aocts which may he selectively
“avoided" under the Code with thaose that are automatioally “wold.”
Liens which impair exemptiona (Section 522[f)}, statutery liena
{Section 545}, or preferonces [Section 547) mzy be avoided nbder

the Pankruptoy Code. Other actions and trapefers are simply woid,



havirg nd legal affact. In additie® to liens under Secklaon Sgg¢d),
actipns taken in wviclation of thea automatic stay are yoid. 11
U.8.c. § 36X{a). halthough the Bap degision suggests otherwlse, the
Hinth Circuit, liks Rost courts, recognizes a distineriocn between
an avoldable act/trepafer under the Bankruptcoy Ccde and ons that is
void. See. e.g,, In T¢ Shamblin, 820 F.2d4 123, 125 (5th oir. 1889)
("Judiciel preoceedings in violation af [the] automatic stay are
void, not aveidable-"); accord, In.pe Stringsr, #47 F.2d 5439, 551
{9tk Lir. 1982) {"Any proceedings in viplation of the automatle
stay 1b bapkruvptcy ara wveld, ™).

Under the Bankruptey code, "vold® and “aveld” are scparate terms
af art. They do not mecan the sames thing., For example, Section
Ido9{h) {1} (B} states that dilazmizsal °f a bankrnptey case reinstates
transfers avoided uhder zections 522, 544, 545, 547, 54B, 549, or
¥24. Howewer, in the wvery next sukpart, Ecction 349 states that
dismissal aleo reinstatez a liep vofded under Secticn 506(4). 11
T.5.¢. § 243(B){1) (<) Slnce lien creation iz but one type of a
trans=fer, if "vold" and "avaid® mean the same thing, Saction
3491k} {1) {C) would ba rendersd weaningless.

Agsguming BSection 349 meaps what it says, and dismissal
reingtates a lien volded nnder Sectlien s0e(d), it becomes clear
that dection S06({d) has its opwpn power and is net dependont upon use
of an aveoiding power. If EZection 349 reinstates a llen "woided®
under Sectlion 506(d), then Section E06{d} muet have previeuzly

affecbted the lien in Zome way.



Laskin aleoc does nat satiefactorily sxplain why a Code secticn
must epocifically ldentify a particular party as having standing to
fdo scmething in order to be effective. Lagkin concludeg that since
Section 5QE(Ad) deoes nat state who can use the provisien, no one
can. However, Bection 506 1s located in & chapter of the Bankruptoy
code applicable to all typas of bankruptcy cases, including Chapter
7. 11 D.5.C, § 103{aj. The notlien that Congress would enact &
statute applicable to all types of kankruptcy, but usanle by ho
one, iz a kit herd to accept.

Howeover, thesg differenzes of opinien are not crucial to the
helding in thisz ease. For whether one calls it a "lack of atanding®
aor instead a “functiorn af substantive law,” 1t seamz clear that
Lewsnup prohikits a Chapter 7 debtor from ueing Secticn 506{d) ta
sbrip down a creditor'e lien.

I7. A chapiter 7 Debtor canpot strip down A creditsres 1ien on
roal properiy under 11 U.S.£. 5%6fa) & (d), even when that 1ien
aolaim i entirely unzeacured.

A short review of Deysnup is in order. Factually, Dewsnup and
thiz caza are similar. Dewsnup and her hueband [new deceaced) gave
a preditor a lien on twa tracts of farmland. After defzulting on
the obligation, but bofore the creditor could foreclose, Dewshup
filed a Chapter 7 bankruptey caza. AL the petition Jdate, the
creditor was owed 5119,000, but the fsrmland was worth only
%39,000. The chapter 7 Trustee did not try to eell] the praperty.
Dewsnup wanted to retain ber land, so she brought an action eeeking

to "avoid" the unsecured peortion of the lien {880,000} pursuant to



Code Sections BO6fa) and [4). She would retain ths property vut pay
only the mecured part of the debt (%39,000). Dexgpup, 592 U.5.
410, 413.

Dewanupy was attempting what if known in bapkruptcy circlee as
"atripping dewn' a lien. Prior te this case, lien stripping was
zaen by many in the bankruptey area; including the underszigned, as
a proper action, and the logical resnlt of a plain reading of
Sectipn 506 and its subparts.

dubsegction 506(d) states that to the extent a lian secures a
claim ayainse the debbor which ia not an allewed pacured claim, the
1lien 1s woid, 11 U.5,C. & H0s(d]. Section GE06fa) makes a alajm
gecurad by a2 lien a securad clait to the extent of tha value of
ruch creditor's interest in the estate’'s interest in such property
and an unsecured claim as to the rest.

keading theze two subparts together, conrt=s held that a
creditor wae unsecured as to any execese of the debt over thse
apllateral value. To the extent the lien was un=zaecured, 1t Wa=m
aubrject to being stripped dovn. David Gray carlson, Rifurcation of
Undersegured Clgims, 70 AM. Banm. L.J. 1, § [19498).

In Dgwanyg, the Suprema Court veljested this view, bholding that
the term "allowed sscur2d claim" in subsaction 5S06(d) does ngot
nategsarily maan the same thing as “allogwad zeonred glaim® in
suksacticon Sn6(a). Dewstyp, 502 U.S5., at 415, Fatheor, Justice
Blackmun writing for the majnritgr apined that under subsection
J06(d}, ope riret asks whether the clain iz allowed under Section

502, and second, whether it ia gacured by 2 lian, If ao, the debt



iz an "alleowed secured claim,” and the crediteor'ts 1llen stays intact
even 1f the claim eaxceeds tha valuas of the collateral. Id, at 772,

The Dewsnup holding was sharply criticized at the time it was
rendered. Az ona copmentator points out, Juetice Blackmun's
apinton “stunned the bankruptey community by chooeing to read
06 (d) in a most uncrthodox wanner." Carlson, supra, at 13.

Thig eriticism vas not limited to bankruptey practitioners.
Justice Sralia's dis=zenting opinlen in Dewsnup peint= ouk in datalil
the problems asgocjated with defining “allewed fecyred claim” in
this way. Aaccording te Scalias, the majority violates principles of
statutory construstion by ruling that a term contAained within a
Bingle statuts can hawve twe antlirely different meanings. Dewsoug,
S02 U.5. 420-35. He notes fthat the majorlity oppinion writes
lantmage out of Serction 546{d), and createsp redondancy in the
gubsection theraby by vislating the ocanons of estatutory
construection. Id,, at 424. Scaliats visw i that the plaln tneaning
rule dictatee that the words 'allowed scourcd clalm" muost be
ipterpreted to mean a claim which iIs both allewed under section 502
and secuwred under Sectlon 505{a). Id.

The dissent alsa polnfte ouk practical problema in the
natorlty's dofinition of "allowed scoured claim.” Hecause thizs term
appear=s in =everal other Code Sections, defining the term to mean
simply “an allewad claim for which a lien has becon granted,” wonld
have unintended and undesirabls consagquences. For exdampla, if 1n
fact liens pass through Bankouptcy unabated, and a liem creditor iz

entitled to appreciation in his collateral, then how could you sell



property under Section 3637 Wouldn't tha lien ripe up at & later
date to bite a purchasert Id. at 426,

In recognition of these problems, the Dewspup wmajeority
limited its holding te the facts presented in the case.” In &
footnotw, Justice Blackmon said that the Court makes ne holding
whether “allowed secured clain" has a different meaning 1in other
Coda zections. Deyspnup, S02 U.8. at 417 n.3.

Given its unerthodox reading of the statute, 1t is glear that
Dewvsiup ls a decision founded more on eguity and histery than on
gtatutory analysie. Dewsnup, tha debtor, was attenpiing to write
down a lien te her benefit without any corresponding advantage to
the lien crediter or to other crediters. The effect of this
manevver woeuld be to freeze the value of the creditor's lien at
vhat it was worth on tha bankvuptey date — 2 depressed value. The
creditor would loze the benefit of any increase in value to the
property when farm prices rebounded. The Supreme Court thouaght
thie practice, 1f allowsd, would depy the crediter eocrne of the
rights it had kargained for in obtaining collataral Por jite dabt
and would result in an unfalr "windfall" to the debtor. Id. at 410.

The majority also conzidersd this result to be at adds with
the higtorical treatment of liens in bankruptoy. Notwithrtanding a

rumber of ©Code Sectiens to the oeontrary, the Dewanup majority

*The Court states: "Hypothetical applications that come to
mind and those advancad at cral argument illustrate the
difficulty of interpreting the atatute in a single opinion that
would apply to all posaible fact aituations. We therefore foocus
upcn the case before us and all other facts to awalt thelr legal
resclution on a ancther day. Dawsgul, 502 U.5. at 416-17.
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adhered to the tanhet that lieps pass through bapkruptey uwnabated,
Ho provizion under the Bankruptcy Act had allowed a debtor to writo
down a8 ljen jin the way thét Dewenup proposed. Id, at 41&-1%. And
while under either the Act or the Code, the bankruptey discharge
climinates a debtor's Ifn personar liability for her dekts, the
Suprame Court 2a% no reasdn why a debtor szhould ba akble to use
kankruptcy to #liminate an In ram right like a lien, Id,

With thie historieal perspeactive, the Dewsnup majority locked
to the wording of Section 506 of the new Bankruptcy Coda. T read
by ite terms, Secticn 506 would affect 2 major change in the
treatment of pecured creditors {n bankruptoy cased, particuiarly
vndersecured creditors. The changes were 3o surprising that the
Court felt they were unintenticmal. It considered section 506 to ke

" Tha majority reviewed

ambiguous on the teopic of llen stripping.
legizslative history, concluded that rheTe was no express intention
by Congress ta change the practice as it had existed under the aAct,
and that the old law =till applled. Dewsnup, 502 0U.5. at 418=-15.
Az the Jusatice Scalia and the commentators attest, there ate
problems with this holding. Hot surprisingly, lower coirts have

taken to heart tha Supreme Court's warning that the Dewsnup holdineg

! Commentatore tend to disagree with this view and believe
that in passing the Coda Congrese intended to effact & major
"gea—changa" hetween the rights of creditors and debtors.
Carl=on, gupra, at 1% (summarizing the work af Mary Josephine
Hewborn (Wiggina], Undersecureg Credjtors in BanXruptow:
Jokelman.and the Decline of Briorjty, 25 ArIZ. S1. L.J. 547

L
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iz applicable only in 1ta factual petting., The lower courts have
been relunctant to axtend Dgpsnup to other babkruptey contexta.

For example, even after Dewsnyp, courte still hold that
stripping down of an undersecursd, nonresidential mortgage clain
may be accohmpliphed by a Chapter 13 plan. Sapoe . Providesry inst.
of Sav, in the Town of Boston, #67 F.24 %18, 921 (3d civ. 1952}; In
re Hernandez, 175 E.R. 962 {N.D, I111. 199%3). A chapter i3 plan may
'modify the righta of holders of gecured claims, sther than a claln
secured only by a segurity interest in real proparty that is the
dekbtor's principal residepce.” 11 U.S.C. § 1322(h)[(2}. Baged ypcn
Hobelman v, Awerican Savipgs Bapk, 508 U,5, 324, 113 S.0ft. 2106,
i24 L.Ed.2d 228 (1993), a decipion that ceme down after Dewsnup,
courts leck to the tGection S06(a) definition of "allowad secyred
claim" to determina who ig the hoaldar of a secured claim, rathor
than Deawsnup's Sectlon 506{(d} definitian.

Additicnally, under chapter 13, even resldential mortgages can
bo stripped 1f the lien fs totally wnsccured. In re Lam, 211 B.R.
6 (3'" cir. 1997y In re Plouffe, 157 B.R. 198, 200 {Bankr. [, &onn.
1993), These courts have adeopted Justice Scalla's view that an
unsesured oreditor'=s lien rights are Yexpty rights from a
practical, iIf not & legal, standppint.” Thls Court agrecs wWith
both theoriesa, in a Chapter 13 context.

Howaver, in a chepter 7 case after [Dewsnyp, undersacurad
clalms are not strippable, and feaw courts have allowed stripping of
sven a wholly unzecured lien. Thage cascs permitting the practica

includa In re ¥ji, 219 B.R. 354 (E.0. Va. 1998) and In.r¢ Howard,
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184 B.E. 644 (pankr. E.D. N.¥. 1945). "hesR courta try to
gistinguizh Dewgpup by following the Chapter 131 practice of
looking ta section 506(a) to define an “allowad secured claim,”
ratner toan Section 506f{d). These courts hold that 1f therc is no
equity in the collateral to suppeort the lien, then the creditor's
claim ig wholly unsecured, notwlthatanding ite paper mortgage. Such
a lien can be stripped away from the debtorfs property. Yi, 218
B.R. at 337.

The contrary view 1g reprepented by the lLaskin decicion, and
the cape of In re Madderic, 157 B.R, 499 (0. Me. 1993). These
courts hold that Dewinyp is controlling and under prinziples of
stare docisisz, a Chapter 7 debtor cabnet gtrip an undecured lieh.
Madierig, 157 B.R., at 499; Laekin, 222 B.E. at 87s5.

while the logle of ¥i ia intellectually appesling, that view
wias rajected in Dewspup. The only factual distinctien between
Dewsnup and ¥i cor the predent case, is that some eguity supperted
tha lien on Dewsnmup's propsrty, Whila in these other cases theore 18
none. Dewargo, ¥Xi and this case wera brought uwnder Saction S0s5{d}.
Therafore, the reasonlng «hich efused the Suprame Court to rule in
favor of the creditor in Deyepup applies egually in these cases:
the princlple that llens pass through bankruptcy unaffected; that
tha nportgagese hargained for a lien that wauld stay with tha
property until faoreclesure; and that appreclation dees to the
lender, Whether there iz some egquity or ne eguity in the

collateral geemns jrrajevant,
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MoreEover, it 16 apparent that the Supreme Caurt meant for the
Dewsnup holding to apply ta entirely unsecured mortgages. Scalila's
dizsent alerted the Court to tha prospect of how ite ruling woyld

affect unseacured mortgages in Chapter 7:

[T]ha practiczal COONEagUENCEs of {this]
interpratation would be aksurd. A Ssoured creditor
holding a lisan oh Proparty that 13 conplately
worthleas would not face lien ayoidance yndar
Backtlon 506(d), evan 1if the claim seoured by that
lian ware diz2allowsed antirely. The =zame would be
true of & lien on property that has somes value hut
iz obvicusly inadequata o cover all of the

disallewed claim. Dewspup, &02 U.5. at 426
{empha=1s addedy,

If the Supreme Court meant ta disztingulsh unsecured fFrom
undersecurad debis, it would Rhave so stated. It did pet.

Courtz and commentators way disagree with tha leogic of
kewsmup. Howewver, until =such tfee ag Congrezse elects to change the
foda, that decision sentrols. When oonsidering a Chapter 7 debtor'se
effort to gtrip down a llan under Section Sos(d), you look first at
whather the claim i allowed under Sectieon S502(4), and than at
whether 1t is zegured by a lien. If beoth criterisa are met, the
clalm iz ap allowed secured claim.

Cleaariy, PMirat citiren'a eolaim i serured by a lien -= =
mortgage. The dlainm iz allovable. Under Dawemip, ths claim may nokt
ke stripped.
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THEREFORE, tha Daefendant's Motion to Dlsmiss 1= ALLOWED, Thia

Thias the

advarsary procesding ie hereby DIEKIESED WITH FREJUDICE,
5;515? of December, 15398.

B2 ORDEERED,

) oy P f
@cr hitl
nite tutes ankrupfcy Judge
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